Against this background, this article examines the relevance of the concept of equality in improving access to HIV treatment for vulnerable and marginalised groups in Africa. The article argues that though modest achievements have been made in expanding access to HIV treatment for those in need in Africa, this expansion has concentrated on the general population without focus on the needs of those most vulnerable and marginalised in society, especially children and sex workers. In conclusion, it is argued that if the aim of realising universal access to treatment for all by 2015 is to be achieved, it is imperative to ensure equal access to HIV treatment for disadvantaged groups such as children and sex workers.
The importance of equality in accessing health care services
Equality, like most legal terms, is incapable of a generally acceptable definition. This is because the term could mean different things to different scholars. However, it has been recognised that equality is tantamount to non-discrimination. Hence, an act of discrimination will lead to the violation of the right to equality. 11 The principle of nondiscrimination has been well recognised in most human rights instruments. For instance, article 2 of the African Charter on Human and Peoples' Rights (the African Charter) provides that every individual shall be entitled to enjoy all the rights guaranteed in the Charter without distinction as to race, sex, political belief, religious belief and other status. 12 Furthermore, article 3 provides that all individuals shall be equal before the law and that they shall be entitled to equal protection of the law. In a number of cases the African Commission on Human and Peoples' Rights (the African Commission) has shed light on the importance of these provisions. For
instance, in the Legal Resource Foundation v Zambia

13
, the Commission explained that the right to equality is important because people are expected to be treated equally before the law and are entitled to equal enjoyment of the rights available to other citizens. Moreover, the Commission noted that "equality or lack of it affects the capacity of one to enjoy many other rights". 14 Similarly, the Human Rights
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Article 2 African Charter on Human and Peoples' Rights (1981) ; see also a 3 of the African Charter, which provides for equality before the law and the equal protection of the law. 19 (1980) . According to ar1 of CEDAW discrimination is widely defined to embrace any distinction, exclusion or restriction made on the basis of sex which has the effect or purpose of impairing or nullifying the recognition, enjoyment or exercise by women of their rights on an equal basis with their male counterpart.
Convention on the Elimination of All Forms of Discrimination Against Women
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The More importantly, the Committee has reasoned that in realising the right to health for all, the equality of access to health care must be emphasised. Furthermore, with regard to access to health care services, states are obliged to eliminate discrimination on internationally prohibited grounds, especially the core content of the right to health. Undoubtedly, these explanations of the Committee tally with the notion of substantive equality in health care services. In the present case the adverse effects suffered by deaf persons stem not from the imposition of a burden not faced by the mainstream population, but rather from a failure to ensure that deaf persons benefit equally from a service offered to everyone. Once it is accepted that effective communication is an indispensable component of the delivery of a medical service, it is much more difficult to assert that the failure to ensure that deaf persons communicate effectively with their health care providers is not discriminatory. To argue that governments should be entitled to provide benefits to the general population without ensuring that disadvantaged members of society have the resources to take full advantage of those benefits bespeaks a thin and impoverished vision of s. 15(1). It is belied, more importantly, by the thrust of this Court's equality jurisprudence.
The relevance of this case is that it clearly requires states to do more than meeting the needs of the general population. They need also to take into cognisance the peculiar needs of some members of society who are vulnerable, disadvantaged or marginalised. This reasoning of the court is crucial to our discussion relating to ensuring equal HIV treatment for children, sex workers and men who have sex with men (MSM) in Africa. The discussion that follows will show that it is imperative for African governments, using the substantive equality approach, to improve access to HIV treatment for vulnerable and marginalised groups such as children and sex Some essential elements of a rights-based approach to health services include safeguarding human dignity, ensuring the provision of a health care system that is accessible to all, giving attention to gender-related issues, removing advertent or inadvertent discrimination in the ways in which services are rendered, and paying special attention to the rights of vulnerable and marginalised groups in society. 33 As regards the last point, it is imperative to recognise and act upon the characteristics of those likely to be affected by health-related decisions, policies and programmes. In this regard, groups such as children (both male and female), adolescents, women and men, indigenous people, refugees, prisoners, immigrants and migrants, people with disabilities, sex workers and economically disadvantaged and other marginalised groups must be given special attention.
In many societies, vulnerable and marginalised groups are often disproportionately affected by health problems. While in some cases this situation may not be envisaged, it is generally agreed that overt or implicit discrimination will violate the fundamental rights of individuals. 34 Although not all discrimination amounts to a violation of rights, an unjustified and unfair differential treatment will no doubt amount to a violation of human rights. 35 Over the years, grounds for non-discrimination in the context of health-related services have evolved to include proscribing "any discrimination in access to health care and underlying determinants of health, as well as to means and entitlements for their procurement, on the grounds of race, colour, sex, language, religion, political or other opinion, national and social origin, property, birth … and other status". 36 Mann has argued that most public health programmes and policies are replete with "inadvertent discrimination" to the extent that public health policies and programmes should be deemed discriminatory until otherwise proved. 37 In other words, public health policies are potentially a threat to the enjoyment of human rights. This is often so because policymakers scarcely ever consider the human rights implications of public health policies or programmes. As stated above, while African governments have made positive efforts to realise access to HIV treatment for the general population, gaps still exist with regard to the position of vulnerable and marginalised groups. The next section of this article focuses on the situation of children and sex workers.
Children
Globally government that its inability to provide such services was due to a lack of resources.
According to the Court, such an excuse was untenable given the importance of preventing HIV transmission from pregnant mothers to their unborn children.
Although this case dealt specifically with the prevention of the mother-to-child transmission of HIV, there is no reason why the principles of law enunciated thereto should not apply, to hold a state accountable for its inability to meet the health needs of children generally.
Experience has shown that, access to health care services for children in general and HIV treatment in particular is difficult in most African countries due to the existence of a number of challenges including a lack of access to accurate sexual and reproductive health information, cultural and religious factors, the need for Health clinics that offer HIV testing and treatment services in Uganda regularly deny sex workers access to care and withhold anti-retroviral medications on the grounds that there are other people, whose jobs are legal and who aren't engaged in immoral activities, who are more deserving of treatment. Some healthcare workers regard time and HIV/Aids resources spent on sex workers as a waste.
Generally, people living with HIV encounter discriminatory attitudes on a daily basis.
Studies have shown that socially marginalised groups already tend to suffer the most severe forms of HIV-related stigma and discrimination. 69 As for HIV-positive sex workers, the situation is compounded due to the negative attitudes of most communities to sex work. Access to health care services, particularly HIV-related services, may be difficult for sex workers as a result of their inadequate access to counseling and testing, care and support services. It is important that sex workers prevention and treatment programmes on HIV/AIDS. The result is that a significant number of sex workers lack access to HIV treatment. A report has shown that less than a third of sex workers in need of HIV prevention receives it. 72 Worse still, less than this figure received appropriate HIV treatment, care and support. 73 Reports from some African countries such as Lesotho, Mozambique and Senegal have revealed that the stigma and discrimination against sex workers and other sexual minorities constitute great barriers to access to HIV treatment, care and support. 74 This is a violation of the rights to health and life of sex workers. More importantly, it violates the right to non-discrimination of sex workers.
The Committee on ESCR has noted that health care services must be provided to all without discrimination against vulnerable and marginalised groups. Obviously, this necessarily includes sex workers, who are daily subject to stigmatisation and abuse.
The Committee has reiterated this in some of its concluding observations to states parties. For instance, in one of its concluding observations to the government of Dominican Republic, the Committee emphasised that the forced prostitution of women and the trafficking of women and girls may lead to serious health consequences not only for these groups but for the country's population at large.
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Thus, the Committee has enjoined the government to take the necessary steps to ensure that these women's right to health is protected. 
Conclusion
As seen from the above discussion, it is imperative that African governments adopt a comprehensive approach to HIV treatment and care, which must take into cognizance the peculiar needs of vulnerable and marginalised groups such as children and sex workers. Such an approach must be based on the notion of substantive equality, ensuring that all those in need of treatment, particularly the vulnerable and marginalised groups, have access to prevention, treatment and care
services. There is a need to address the stigma attached to and the discrimination against vulnerable and marginalised groups such as children, sex workers and MSM, 
